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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 441/13 

                                U/S 379/411 of IPC 

                 STATE OF ASSAM……………PROSECUTION 

                               v. 

                 Md. Taibur Rahman and ors….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence……Sri Srilal Gupta, Ld. Advocate 

Evidence Recorded on: 12.12.13, 10.3.14, 10.6.14, 13.3.15, 8.10.15. 

Argument heard on: 09.2.17 

Judgment delivered on: 21.2.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the accused, Sri Nabajit 

Rajkhowa and Md. Taibur Rahman , who were on duty as home gueard, at 

Sootea Telephone Exchange( BSNL), had committed theft of 12 nos. of 

battery boxes. The accused persons, namely, Md. Asadul Ali, Md. Aijul 

Haque, Md. Abdul Safir, Sri Babul Saikia and Sri Subhash Yadav, had 

dishonestly received and retained the aforesaid stolen battery boxes, 

knowing well that those are stolen. 

2. The  informant had filed the FIR on  26.2.13 at Sootea P.S. Accordingly, 

Sootea P.S case no. 30/13, u/s 379 of IPC was registered. After 

investigation, the charge sheet u/s 379/411 of IPC, was filed against the 

said accused. Charge u/s 379 of IPC was framed against the accused Sri 

Nabajit Rajkhowa and Md. Taibur Rahman and charge u/s 411 of IPC was 

framed against the accused, Md. Asadul Ali, Md. Aijul Haque, Md. Abdul 

Safir, Sri Babul Saikia and Sri Subhash Yadav. The charges were read out 
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and explained to them, to which they pleaded not guilty and claimed to be 

tried. During trial, the accused, Sri Nabajit Rajkhowa, had died.  

 

3.  The prosecution has examined 6 PWs and thereafter closed its evidence.   

The accused were examined u/s 313 Cr PC. The defense has not adduced 

any evidence. Heard arguments. 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused Nabajit Rajkhowa and Md. Taibur Rahman had 

committed theft of battery boxes from the Sootea Telephone Exchange? 

b. Whether the accused Md. Asadul Ali, Md. Aijul Haque, Md. Abdul Safir, Sri 

Basul Saikia and Sri Subhash Yadav, had dishonestly received and retained 

the stolen battery boxes, knowing that those were stolen. 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1. Sri Nipu Kanta Nath in his examination in chief has stated that he is 

the informant of the case. He recognizes the Accused, Taibur Rahman. He 

has not recognized the other accused persons. He has stated that the 

incident took place on 26.02.13, at 2 PM, at that time, he was at his office. 

He has stated that home guard, Sri Dumbaru Nath had informed him over 

phone that the battery boxes of Sootea Telephone Exchange were missing. 

After getting the information, he reached the spot and after verification, he 

saw that battery boxes were missing. The accused Nabajyoti Rajkhowa 

(now deceased) was on duty at that time at the place of occurrence and 

when he inquired from him, he admitted that he had sold two (2) of the 

battery boxes and the remaining boxes were sold by the accused Md. Taibur 

Rahman. Thereafter, he called the accused Md. Taibur Rahman over phone 

and accused had told that within three (3) days he would bring the other 

boxes. Thereafter, he had lodged the FIR in the police station. Ext.1 is the 

FIR and Ext.1(1) is his signature.  

6. In his cross examination, he has stated that he does not know when the 

incident of theft had taken place. He does not know which home guard was 

on duty on the day and when the incident took place. He has also stated 

that he has not submitted the duty register before the police. He has also 
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stated that he did not witness the incident of theft. He denied that he did 

not state before the police that the accused persons had confessed that 

they had sold the stolen articles.  When the accused Nabajyoti Rajkhowa 

and Taibur had confessed their guilt, he had filed a written ejahar and 

handed over the accused persons to the police. He denied the suggestion 

that the accused persons were innocent and not involved in the offence.  

7. PW2, Sri Puspendra Kumar has stated in his examination in chief that the 

incident took place in the year 2013, at about 11 AM. He has stated that Sri 

Dumbaru Nath had informed the informant that some of the battery boxes 

of Sootea Telephone Exchange were stolen. Thereafter, he and the 

informant had gone to place of occurrence for monitoring and he found two 

(2) of the battery box sets were stolen and rest of the battery boxes were 

also stolen. He has stated that when the accused, Sri Nabajyoti Rajkhowa 

was inquired, he confessed that he had sold two (2) battery boxes and 

other home guard, namely, Md. Taibur Rahman had sold the rest of the 

battery boxes. He has stated that thereafter, the informant had called the 

accused, Md. Taibur Rahman and Sri Nabajyoti Rajkhowa and they told 

them that they would bring the boxes within three (3) days.  

8. In his cross examination, he has stated that he knew who was on duty at 

the Sootea BSNL Office. He has also stated that he did not witness the 

incident of theft. He has also stated that he does not know when the 

incident of theft had taken place. He has not seen the home guard duty 

chart.  

9. He denied that he did not state before the police that accused, Md. Taibur 

Rahman and Sri Nabajyoti Rajkhowa confessed them that they had sold the 

battery boxes and they would bring the same within three (3) days. He has 

stated that battery boxes were fixed inside the room and keys remained 

with the home guard and once the duty of the home guard changes he 

hand over the keys to the other home guards who comes on duty.  

10. He has stated that the accused, Md. Taibur Rahman was released from his 

duty and Dumbaru Nath was on the duty at the time of the incident. He 
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denied that he did not mention before the I/O that Sri Dumbaru Nath had 

informed over phone regarding the incident.  

He denied the suggestion that he had deposed falsely in this case.  

11. PW3, Sri Dumbaru nath has stated in his examination in chief that on 

26.02.13, at about 12-30 to 1 PM he was on duty at Sootea Telephone 

Exchange as home guard. He has stated that when he went inside the store 

room along with line man Mr. Bora and saw that battery boxes were not 

there and when the line man had asked home guard, Sri Nabajyoti 

Rajkhowa latter he did not state anything. Thereafter, he informed the 

S.D.O. over telephone and told him about the incident. He has also stated 

that he did not find home guard Md. Taibur Rahman. He has also stated 

that the S.D.O. came to the place of occurrence and inquired Sri Nabajyoti 

Rajkhowa and on inquiry Sri Nabajyoti Rajkhowa told that he had sold some 

of the battery boxes and regarding the rest of the battery boxes Md. Taibur 

Rahman would know. Accordingly, Md. Taibur Rahman told when he was 

inquired upon. He has also sold the remaining boxes and he would hand 

over the battery boxes within three (3) days. Thereafter, informant had 

lodged the case.  

12. In his cross examination he has stated that prior to his present at the place 

of posting; he was home guard at Paghri Power House at Biswanath 

Chariali. He was released from there after three (3) months of service. 

Thereafter, he was joined at Sootea Telephone Exchange. He has stated 

that the commandant, Sri Jyoti Boro had ordered him to join at Sootea 

Telephone Exchange. He joined Jamuguri BSNL Office and he was in charge 

of store room. He has stated that there are two (2) home guards at Sootea 

Telephone Exchange and he did not find home guard Md. Taibur Rahman. 

He has also stated that he does not know how many boxes were there in 

the store room. He was informed by the line man that two (2) empty boxes 

chart were there. He has also stated that when accused, Sri Nabajyoti 

Rajkhowa confessed that there were no other present there. Thereafter, 

S.D.O had called police. He has stated that police did not inquired him about 

the incident.  
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He has stated that whatever he has deposed today, he has stated for the 

first time and he has stated that there is no permission to lock the room. He 

has stated that it was not store room rather it was engine room.  

He denied the suggestion that the keys of the engine room remain in the 

hands of the home guard. He has also stated that he did not witness the 

incident of theft.  

He denied the suggestion that home guard Sri Nabajyoti Rajkhowa and Md. 

Taibur Rahman never confessed them that they had sold battery boxes and 

return the same within three (3) days. He denied the suggestion that he 

had deposed falsely in the case.  

13. PW4, Sri Rabindra Bhuyan has stated in his examination in chief that he 

does not know anything about the incident. 

14. Defence has declined to cross examine his witness.  

15. PW5, Miskin Ali has stated in his examination in chief that he was coming 

from the centre and saw police vehicle near the house of Md. Sabir. He has 

stated that he signed on a piece of paper as told by the police. Ext. 2 is the 

seizure list and Ext.2(1) is his signature. He is declared as hostile witness.  

16. PW6, Md. Abu Salam has stated in his examination in chief that police had 

told him to sign on a piece of paper. He is also declared as hostile witness 

at the incident of prosecution.  

 

APPRECIATION OF EVIDENCE: 

17. In respect of the allegation of theft, none of the witnesses, who were 

examined by the prosecution, has stated that he had seen the 

accused, Lt. Nabajyoti Rajkhowa and Md. Taibur Rahman had 

committed theft of the battery boxes. PW1 has stated that the 

accused Nabajyoti Rajkhowa was on duty, and that the latter had 

confessed that he had sold some of the battery boxes. PW2 and PW3 

have also stated that Nabajyoti Rajkhowa had confessed that he had 

sold some of the battery boxes. It is also asserted that the accused, 

Md. Taibur Rahman had agreed to bring the boxes within three days. 
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But such type of extra-judicial confession is a weak piece of evidence. 

If the statements of PWs are scrutinized closely, it appears that the 

accused , Nabajyoti Rajkhowa had stated that he had sold some of the 

boxes. But it is not stated that he had confessed that he had 

committed the theft. Moreover, PWs have not stated that the accused, 

Taibur Rahman had confessed that he had committed the theft. All 

that Taibur Rahman had stated that he would bring the other boxes 

within three days. Hence, the purported statement of the accused 

Taibur Rahman is not clear, as to whether he had confessed that he 

had stolen the articles or whether he had only stated that he could 

bring the articles. It appears that accused, Md. Taibur Rahman has 

only stated that he would bring the boxes within three days. This is 

not a confession that he had stolen those articles. Moreover,  the 

accused, Nabajyoti Rakhowa, who has confessed that he had sold the 

boxes, as asserted by the informant, has died during the trial process. 

18. Furthermore, there is nothing on record to show as to when the theft 

has taken place. Hence, it is not proved, that the accused, Nabajyoti 

Rajkhowa was on duty on the day when the theft had taken place.  

19. In the light of the above, the offence u/s 379 of IPC is not established 

by the prosecution, beyond reasonable doubt.  

20. Regarding the allegation of retention or receipt of stolen articles by the 

other accused persons, I find no evidence in this regard. None of the 

PWs has stated anything about the other accused persons. Hence, the 

offence u/s 411 of IPC is not attracted.  

21. In the light of the above, I am of the view that prosecution has failed 

to  prove the guilt of the accused persons u/s 379/411 of IPC, beyond 

reasonable doubt. The accused are acquitted of the charge u/s 

379/411 of IPC, and are set at liberty forthwith.  

22. The judgment is pronounced in the open court on this  21st    of February, 

2017. The judgment is prepared under my hand and seal of this Court.  

23.  The bonds shall remain operative till 6 months from the date of this order 

and shall stand cancelled after the expiry of 6 months. 
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24.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 

 

 

                 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



8 
 

 

 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT 1: FIR 

EXT 2: SEIZURE LIST 

                                                           ADDL. CJM. TEZPUR.  

 

 

 

 

 

 


